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Overview

As the manager or employee of a Swiss business operating abroad,
you may be exposed to situations involving corruption. Corruption is
not inevitable, and you can help to fight against it by adopting
appropriate behaviours. The following information will help you to
resist situations of corruption.
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Respect the criminal law provisions on corruption

On 15t July 2016, the criminal legislation on
corruption was modified. It is important that you
are aware of this so that you can adapt your
behaviour in accordance with the legislation in

force.

Besides the bribery of foreign
public officials, bribery in the
private sector is also
punishable in Switzerland;

Criminal liability of the
company: a company which
has not taken all reasonable
and necessary organisational
measures to prevent
corruption may face prosecu-
tion;

Foreign law: the law of the
country in which you
conduct your business is also
applicable.

>17
Assess the situation

In order to identify the
risks of corruption, it is
strongly advised that
you perform a com-
plete risk assessment.
This brochure contains a
list of scenarios inspired
by experience and likely
to arise in connection
with your business
abroad (creation of a
subsidiary, tendering
procedure for a public
contract, solicitation of
bribes, etc.).
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Establish an anti-
corruption code of
conduct

Using the risk analysis,
you must take ade-
quate measures for
preventing corruption.
Emphasis is placed on
adopting a written
code of conduct.
Whether your business
is small or medium in
size (SME) or a multi-
national, establishing
an internal code of
conduct is an effective
way to fight corrup-
tion.

A code of conduct tailored
to the size of your company
and which also takes into
account the countries and
sectors in which you operate
your business activities.

A code of conduct which,
with regard to your
employees and intermedi-
aries, demonstrates your
commitment to fighting
corruption.

Effective application of the
code of conduct, company
management commitment
to compliance (‘tone from
the top’), training, evalua-
tion, penalties for any
violations, etc..

>30
Use the available tools

Use the following tools
developed for the
attention of companies
in order to help you:

The Good Practice Guidance
on Internal Controls, Ethics,
and Compliance by the
OECD

The Rules of the Internation-
al Chamber of Commerce
(ICC) to combat corruption

The Business principles for
countering bribery — Trans-
parency International’s
edition for small and
medium-sized enterprises
(SME)

The Anti-bribery Guide of
the HTW Chur is directly
aimed at small and
medium-sized Swiss
enterprises (SME)

The international standard
ISO 37001 for anti-corrup-
tion management systems

Overview | 5
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Inform yourself

Bear in mind that you
are not alone in
dealing with the
problem of corruption!
Please don't hesitate
to ask for help:

In Switzerland: the State
Secretariat for Economic
Affairs (SECO), the Federal
Office of Justice (OFJ) and
the Federal Department of
Foreign Affairs (DFAE).

Abroad: Swiss diplomatic
representations abroad
(embassies and consulates),
Swiss Business Hubs and
local chambers of com-
merce.

A complete list of contacts
may be found at the end of
this brochure.
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Introduction

Why this brochure? When it comes to corruption, all companies
operating abroad, including small and medium-sized enterprises
(SME), face certain specific risks. This brochure will explain this
problem and help you cope with the pertinent regulations in Swiss
criminal law. Here you will find a series of hypothetical scenarios
that may arise in the course of the business you conduct abroad and
a legal assessment thereof. This brochure also highlights the effects
of corruption on your business and provides advice on how to
prevent corruption, and, where necessary, how to combat it.

What is corruption?

Corruption is the act by which a person
provides or offers an undeserved advan-
tage to lead a person to carry out an act
that goes against his or her duties or de-
pends on his or her discretionary pow-
ers. The act of soliciting or accepting
such an advantage and, therefore, abus-
ing a position of trust, also falls within
the definition of corruption.

Corruption can involve public officials

or private individuals. It commonly oc-

curs:

e during certain procedures (e.g. awar-
ding public contracts)

1 https:/www.transparency.org/country/.

 in certain specific economic sectors (e.g.
estate agency business, construction
projects, etc.) or

e in certain countries (see the annual in-
dices of Transparency International)'.

It can take many different forms, such as
giving small gifts in anticipation of a fu-
ture advantage, paying large sums of
money to members of a government,
providing holidays to a purchasing man-
ager in the guise of a business trip, cre-
ating false invoices, etc.

This brochure focuses on the bribery of
foreign public officials and private indi-


https://www.transparency.org/country/.
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viduals in international business transac-
tions.

International business transactions
According to a study by the University of
Applied Sciences HTW Chur, for many
Swiss companies operating abroad, cor-
ruption is a real problem. The study
shows that small and medium-sized en-
terprises (SME) face a higher risk of cor-
ruption than larger companies. Under
pressure in international markets (fierce
competition, order books to be filled,
etc.), they may also experience difficul-
ties relating to specific legal aspects,
customs or the political situation of the
foreign country in which the company
operates. Obtaining a contract, an au-
thorisation that is slow to arrive, or a
market authorisation that’s more cum-
bersome to obtain than expected are all
situations that could have serious ramifi-
cations for a company. In such scenarios,
it is possible that certain people will in-
form you — and your competition — that
‘greasing palms’ could effectively speed
up the process.?

What will you do?

«Corruption means any

abuse of a position of

trust in order to gain an

undue advantage.»

To ensure that you are able to make the
right decisions, you must have a clear
vision of the consequences of your be-
haviour as a manager, executive or em-
ployee of the company. It is particularly
important that company management
adopts a clear, visible position that for-
bids corruption. Furthermore, solid and
clearly-stated support and involvement
from the highest levels of management
are necessary.

Legal sources and conventions on
the fight against corruption

International conventions

Since the mid-1990s, the fight against
corruption has gained particular strength,
both at the national and international lev-
els. In several international agreements?,
the community of States has committed
to deem punishable all acts of corruption
committed within the country or abroad.

2 Becker K., Hauser C. and Kronthaler F., Les entreprises suisses et la corruption a I'étranger [Swiss companies and
corruption abroad]; La Vie économique Revue de politique économique [Economic Life Political review] 10-2012.
3 The three most significant international anti-corruption agreements in which Switzerland participates are (state of

ratifications in January 2017):

The OECD Convention of 1997 on the fight against the bribery of foreign public officials in international business
transactions. The 35 member states of the OECD as well as other countries (South Africa, Argentina, Brazil, Bulgaria,

Colombia and Russia) are party to this agreement.

- The Council of Europe Criminal Law Convention on Corruption, from 1999. It has 49 member States.
- The United Nations Convention against Corruption, adopted in 2003. 181 States have ratified it.



At the same time, it has taken numerous
other measures with a view to improving
the prevention, discovery and sanction of
such acts. A country-by-country exami-
nation allows an evaluation of how each
member State implements [or comply
with] these international commitments
and to identify areas that require addi-
tional efforts. The goal, in particular, is to
ensure that all companies operating in-
ternationally remain on a level playing
field in terms of corruption risk.

Swiss law

The same is true for Switzerland, whose
legislation complies with these interna-
tional legal instruments. Any person
who bribes a Swiss or foreign public of-
ficial, or a private individual while in the
course of business transactions, is there-
fore committing an act punishable un-
der Swiss law*. Such an offence is pun-
ishable not only for natural persons, but
also for companies (for more informa-
tion, see 'Criminal penalties for corrup-
tion’, page 8).

Foreign law

Furthermore, even if a company acts in
accordance with Swiss law, its actions
may be punishable in another jurisdic-
tion. In fact, certain gifts are liable to fall
under the scope of foreign legislation; in

SR 311.0, Art. 322t — 322¢¢cks of the Swiss Criminal Code.

Noua
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this context, the US Foreign Corrupt
Practices Act (FCPA®) and the UK Bribery
Act® hold particular importance because
they have significant extraterritorial
reach’.

Ethics

Finally, and regardless of the criminality
of an act, such may be perceived as an
infringement of ethics and by the same
token inflict considerable damage to
company'’s image.

http:/Awww.business-anti-corruption.com/anti-corruption-legislation/fcpa-foreign-corrupt-practices-act
http:/Awww.business-anti-corruption.com/anti-corruption-legislation/uk-bribery-act
The FCPA particularly applies to companies listed on the American stock market and the UK Bribery Act to foreign

companies managing all or part of their business in the United Kingdom


http://www.business-anti-corruption.com/anti-corruption-legislation/fcpa-foreign-corrupt-practices-act
http://www.business-anti-corruption.com/anti-corruption-legislation/uk-bribery-act




1

Why fight corruption?

According to the estimates of the World Economic Forum (WEF),
the costs engendered by corruption come to 2.6 trillion dollars
(equivalent to 5% of global GDP), 1 trillion dollars of which are paid
each year in the form of bribes®. This exorbitant amount is wasted
each year in gifts and bribes paid, among others, to foreign public
officials in exchange for business advantages. Above all, corruption
gives rise to substantial economic and social costs.

Business reasons

It is important to note that corruption

also has negative repercussions for

the company:

* A Swiss company that bribes a public
official or a private individual abroad
is committing a criminal offence that
is also punishable in Switzerland.

e Certain governments and organisa-
tions, such as the World Bank, publish
lists of companies that have been
found guilty of corruption®. Access
to public services and international
projects may be denied to these com-
panies. In Switzerland, for instance,
the violation of anti-corruption claus-
es that are used in the context of de-

velopment cooperation or export risk
insurance can lead to the termination
of contracts, penalties for breach of
contract, or exclusion from future
contracts.

Under certain circumstances, a com-
pany that has paid bribes can also be
subjected to a civil action, brought
about, for example, by a competitor
who has lost a bid.

The reputation of a company can be
seriously damaged in the eyes of inves-
tors, business partners and the public
at large if it becomes known that the
company committed an act of corrup-
tion. It takes years to build up a good

8  http:/reports.weforum.org/global-agenda-council-2012/councils/anti-corruption/
9 List created by the World Bank of companies who cannot be awarded contracts due to convictions for fraud and

corruption.

(http://web.worldbank.org/external/default/main?pagePK=64148989&piPK=64148984&theSitePK=84266&theSitePK=84
266&contentMDK=640698448&querycontentMDK=64069700&sup_name=&supp_country=).


http://reports.weforum.org/global-agenda-council-2012/councils/anti-corruption/
http://web.worldbank.org/external/default/main?pagePK=64148989&piPK=64148984&theSitePK=84266&theSite
http://web.worldbank.org/external/default/main?pagePK=64148989&piPK=64148984&theSitePK=84266&theSite
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Why fight corruption?

reputation, but a single corruption
scandal can ruin it.

A company that pays bribes encour-
ages distrust and unethical con-
duct within its own ranks. Whoever
tolerates corruption in his or her own
company, or even condones it, fosters
a climate in which other offences also
thrive.

Once a company engages in corrup-
tion, it risks becoming the victim of
blackmail by those who are aware of
it.

Social and political reasons

In many countries, corruption is one
of the primary obstacles to develop-
ment.

Corruption results in disproportionate
access to public services, leads to un-
lawful enrichment of individuals and
causes tension in the social structure.
Corruption undermines the rule of law
and provides fertile ground for organ-
ised crime.

Corruption weakens trust in public in-
stitutions and puts the principles of
democracy at risk.

Economic reasons

Corruption leads to squandering of
public and private resources.
Corruption shakes the confidence
of investors and results in long-term
capital investments in particular being
made elsewhere.

Corruption impedes transparency and
distorts competition.
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Criminal penalties for corruption

Criminal behaviours. Since the year 2000, Switzerland has extended
and tightened its criminal law on corruption in several stages
(Art. 322tr to 3229 of the SCC [Swiss Criminal Code]).

Among other things, the provisions
state that...

...bribery is punishable in both the public
sector (public officials) and the private
sector:

¢ The bribery of public officials concerns
any civil servant, member of an exec-
utive, legislative or judicial authority,
as well as any expert, translator or
interpreter employed by any author-
ity. It also concerns any arbitrator or
member of the armed forces, as well
as any private individual who carries
out a public function (Articles 322t
and 322¢eces paragraph 2, SCC). Brib-
ery of a foreign public official follows
the same definition for any person in
one of these categories who acts on
behalf of a foreign state or an inter-
national organisation (Article 322septies
SCQ).

e Bribery in the private sector involves
any employee, shareholder, legal rep-
resentative or other auxiliary acting

on behalf of someone else in the pri-
vate sector for acts relating to his or
her professional or business activity.
This infraction was uncoupled from
the notion of unfair competition, be-
coming a separate offence on 1st July
2016 (Articles 322¢ctes and 322noves
SCQ).

..both active and passive bribery are
also criminal offences:

» So-called ‘active’ bribery is there-
fore an offence; this describes an
act whereby an undue advantage is
offered, promised or granted for the
commission or omission of an act in
relation to official duties that is con-
trary to his or her duties or depends
on the exercise of his or her discre-
tionary powers. In the public sector,
the act requested must relate to of-
ficial activity (Article 322t and 322se-
ties par. 1 SCC); in the private sector,
it must relate to the professional or
business activity (Article 322°es SCC)
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of the person involved. This behav-
iour is an offence both when the un-
deserved advantage is to be granted
to the person involved and when it is
granted to a third party.

e Passive bribery occurs when a person
solicits, elicits a promise of or accepts
an undue advantage, for his or her
own benefit or for the benefit of a
third party, for the commission or
omission of an act that is contrary to
his or her duties or depends on the
exercise of his or her discretionary
powers (Article 322auater 32 2septies nar,
2 and 322esSCC). The same distinc-
tion applies between acts committed
in the public and private sectors as
described in the previous paragraph.

...the granting or acceptance of an ad-
vantage also constitutes an offence
when it involves a Swiss public official:

e In the ‘classic’ forms of corruption,
the ‘undue advantage’ is offered,
promised or granted for the commis-
sion or omission of a concrete act that
is contrary to the advantage recipi-
ent’s duties or contrary to his or her
discretionary powers.

¢ On the other hand, the diminished
form of giving or accepting advantag-
es refers to undue advantages (gifts)
that are offered, promised or granted
not in exchange for a specific official
act, but rather with a general view to
the future execution of official duties
(Articles 322auinavies gnd 322sexies SCC).

«In addition to individu-

als, companies can
also be liable and
penalised for bribery
committed both at
home and abroad.»

This principally covers payments in-
tended to maintain relationships and
small facilitation payments. According
to Swiss law, these acts are therefore
not considered offences until they in-
volve Swiss public officials.

..the advantages that follow do not
constitute an offence under Swiss law
(Article 322d¢c®es par. 1 SCC):

¢ Advantages authorised by administra-
tive regulations or agreed upon in a
contract or

e those of minor value in accordance
with social custom.

...all of these infractions are prosecuted
ex officio, except in less serious bribery
cases in the private sector (Art. 3220cties
par. 2 and 322"V par. 2 SCC).

..the competent authority waives the
right to criminal prosecution, referral to
a court or any punishment where a mi-
nor offence has been committed, i.e.



when the level of culpability and the
consequences of the offence is 'negligi-
ble’ (Article 52 SCC). This clause is more
restrictive than in ‘less serious’ cases in-
volving a person in the private sector
which are prosecuted on complaint (Ar-
ticle 322°¢%s par. 2 and 322"V par. 2
SCQO).

Criminal liability

In cases of corruption, it is primarily the
natural person who is liable and subject
to prosecution. In cases of bribery of
public officials either at home or
abroad, individuals are sentenced to
prison for a term of up to five years, or
fined (Article 322 and Article 322septies
SCC). Bribery in the private sector re-
sults in a prison sentence of up to three
years or a fine (Article 322°c%s and
322nevies SCC). Criminal liability falls not
only on management and staff, but
also on those who otherwise act on be-
half of the company.

Under Article 102, paragraph 2 of the
SCC, the company that 'has not under-
taken all requisite and reasonable or-
ganisational precautions to prevent’
the bribery of public officials or private
individuals is also subject to criminal
prosecution and a fine of up to five mil-
lion Swiss francs. This liability applies
regardless of whether or not a natural
person can be prosecuted.

Finally, it should be noted that criminal
law has recourse to other measures,

Criminal penalties for corruption | 15

such as the confiscation of the prod-
ucts of bribery, the publication of the
verdict or, in the case of natural per-
sons only, a ban on conducting busi-
ness. Administrative consequences for
businesses are also possible, including
the revocation of subsidies or restricted
access to certain public procurement
procedures.
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Case study - Evaluate the situation

The following case studies allow you to test and deepen your
understanding of the issue. See if you can assess the various fictional
situations and weigh up the consequences. Media coverage of
corruption cases may also help you to identify the risks involved.

Initial situation
Your company wants to strengthen its presence in Country X. To this end, manage-
ment has decided to set up a subsidiary there. Your research indicates that the pro-
cess of setting up a company in Country X is very complicated and can take more
than a year.

1

Your goal for the subsidiary is to begin
operations as soon as possible. Ac
cording to reports, other foreign com-
panies have successfully been entered
into the register of companies within a
few weeks, without meeting all the
necessary requirements, in return for
a payment of approximately 100,000
USD to a certain government agency.
You direct your project manager to
make a similar offer to this agency.

An ‘undue advantage’ is being of-
fered to a foreign public official in ex-
change for the commission of an act
contrary to his or her duties: the regis-
tration of a subsidiary without ful-
filling all the statutory requirements. It
is irrelevant whether or not money
actually changes hands — the offer or
promise alone is sufficient — or
whether the government office has
already been bribed by other compan-
ies. This is a case of (active) bribery of
a foreign public official, which is a
criminal offence in Switzerland.
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2

Case study — Evaluate the situation

Would the legal situation be judged
differently if it was not money being
offered to the government agency,
but a holiday by the sea for the re-
sponsible civil servant’s family or edu-
cation in Switzerland for his or her
child?

Would the legal situation be judged
differently if your company was not
offering the payment, but it was be-
ing requested by the government
agency?

Would the legal situation be judged
differently if, rather than your project
manager contacting the government
agency, he or she authorised a local
legal representative to ‘manage’ the
registration of your company within a
few weeks in return for 100,000 USD?

The ‘undue advantage’ can be of any
kind. This may include anything from
a valuable object given as a gift to a
surcharge above the fee for a service
rendered. Granting an advantage to a
third party is also expressly mentioned
by the law as an act of bribery.

If your company fulfils the request of
the agency, it is also considered by
Swiss law to have committed the of-
fence of bribing a foreign public offi-
cial.

‘Indirect’ bribery is also considered an
offence. Indeed, according to Art. 102
par. 2 of the SCC, companies are re-
quired to take ‘all requisite and rea-
sonable organisational precautions’ to
prevent the bribery of public officials
or private individuals ‘within the com-
pany’ (for requirements relating to or-
ganisational precautions, see scenario
8 below). Further, it is recognised that
if an employee of the company incites
a third party — in this case, a legal rep-
resentative — to engage in bribery (or
to accept a bribe), the act is consid-
ered to have been committed ‘within
the company’, which results in the
company being criminally liable. It
should be noted that the employee
can also be prosecuted as an instiga-
tor.
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differently if you did not yet want to
establish a subsidiary in Country X,
but in anticipation of a potential fu-
ture need, you asked your local repre-
sentative to offer an expensive gift to
the head of the government agency
each year?

For almost a year, your company has
undertaken all the necessary legal
steps to have the subsidiary registered
in Country X. All that remains is the
certification of the required docu-
ments and the entry into the register
of companies, both simple formalities
that are particularly time-consuming
in Country X. The responsible authori-
ty is faced with an overwhelming
workload, and a delay of several more
weeks is expected. To speed the pro-
cess up, you send them 2,000 USD.
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An annual gift constitutes an ‘undue
advantage’. The main question in this
case is whether there is a sufficient
connection between the gifts and an
official act committed in the future.
This aspect determines whether the
act constitutes criminal bribery or the
granting of an advantage (which can
be grouped together with a payment
intended to maintain a relationship),
an act that is not punishable under
Swiss law with regard to foreign pub-
lic officials. However, it is important to
remember that the granting of an ad-
vantage may be punishable under the
laws of Country X.

In this case, it's the expedition of an
official procedure being purchased.
The preferential timing has negative
repercussions for other applicants,
whose applications face additional
wait time, which may result in them
suffering losses. The payment also in-
fluences the discretion of a public offi-
cial, which is again a case of criminal
bribery under Swiss law.






7 Would the legal situation be judged

differently if the registration were
overdue even according to local cus-
tom, with only the affixing of a stamp
still required, and you were to send
100 USD to the responsible public of-
ficial so that he or she would finally
handle the matter?

Case study — Evaluate the situation | 21

Here, the official act is still a mere for-
mality. Nevertheless, the overdue reg-
istration is a legal administrative act
that no longer lies within the discre-
tion of a public official. If a small sum
of money is paid so that the public of-
ficial actually does the work that your
company has a right to, this is consid-
ered to be a small facilitation pay-
ment. According to Swiss law, this is
regarded as ‘the granting of an ad-
vantage’ and not the payment of a
bribe. In contrast to the granting of an
advantage to a Swiss public official,
the granting of an advantage to a for-
eign public official is not a punishable
offence in Switzerland. However, the
possibility of penalisation in the coun-
try where the act has occurred must
be taken into account, and this act is
not considered best practice with re-
gard to an anti-corruption policy.
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Case study — Evaluate the situation

In the meantime, your subsidiary in
Country X has been registered and is
now operational. It participates in the
bidding on a major public procure-
ment by the local authorities of the
capital city. Receiving such a large or-
der so soon after establishment
would represent a significant success
for your subsidiary. The subsidiary at-
tempts to influence the decision to
award the bid in its favour by paying
20,000 USD to a high-ranking official
in the city administration. This action
is brought to light. In response to
questions from the media, company
headquarters in Switzerland states
that all parts of your company follow
a code of conduct declaring that ‘all
forms of corruption are unaccept-
able’. If the subsidiary in Country X
has nevertheless offered a bribe, this
has been done without the knowl-
edge or instruction of headquarters.
The Swiss parent company therefore
maintains that it cannot be accused
of having acted unlawfully. Is this rea-
soning sufficient?

As mentioned in scenario 4, acts com-
mitted by intermediaries and sub-
sidiaries are considered in principle to
have been committed ‘within the
company’. The parent company there-
fore cannot simply evade liability by
hiding behind a subsidiary. Further-
more, it is responsible for taking all
required and reasonable organisation-
al precautions to prevent corruption.
A brief section in the company’s inter-
nal code of conduct claiming that no
form of corruption is tolerated will
likely not be sufficient. Indeed, com-
mon practice dictates that the require-
ments in this respect are relatively de-
manding, and the company must put
forth a serious effort to maintain com-
pliance, impose strict internal stand-
ards and rigorously monitor their ap-
plication.
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Would the legal situation be judged
differently if your subsidiary in Coun-
try X had not bribed an official of the
city’s government, but rather the pur-
chasing agent of a company in the
private sector?

Your subsidiary in Country X has par-
ticipated in a proper way in the public
tender procedure mentioned above,
and its offer fared well among the
others. Nevertheless, the city govern-
ment chooses a less favourable offer
from a company in Country V. In doc
uments that were leaked to you, it
emerges that the bid was accepted as
a result of bribery by your competitor.
What can you do?

Case study — Evaluate the situation | 23

Bribery in the private sector taking
place abroad is also a criminal offence
in Switzerland. The company’s liability
also falls under Article 102 par. 2 of
the SCC in this context. It should be
noted that, since 1 July 2016, only less
serious cases require that a formal
complaint be registered by an injured
party. The scope of this standard must
be determined by Swiss courts. How-
ever, even in less serious cases, it may
be in the interest of company man-
agement to lodge such a complaint
against its agent in order to demon-
strate the strength of its commitment
to fighting corruption (see scenario 8
for further discussion). In all other cas-
es, the offender is prosecuted ex offi-
cio.

Depending on the circumstances, it
may be suitable to submit a formal ap-
peal of the decision under the laws of
Country X. There may also be a trust-
worthy government authority or an-
ti-corruption agency to notify regard-
ing such an incident. If this act of
bribery is considered an offence in
Country X or Country Y, a criminal
complaint can be filed in either coun-
try. If none of these avenues seem re-
alistic or acceptable to you, please
contact the Swiss diplomatic rep-
resentation on site or SECO in Bern.
The Swiss authorities may then con-
tact the authorities of the country in
question in @ manner appropriate to
the given circumstances.
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What concrete action can you take?

Corruption is one of the most complex problems facing many

Swiss companies that operate abroad. Depending on the country
and sector, the likelihood is higher or lower that you, or your
competition, will one day find yourselves implicated in a corruption
case. Make sure that you aren’t caught unprepared! Especially as

a member of management, but also as an employee, it is your
responsibility to be adequately informed and to react appropriately.
This is the only way for you to effectively counter the risk of corrup-
tion. In certain markets, and in certain lines of business, it may be
especially difficult to steer clear of corrupt practices. Hence the
importance of being aware of the risks that you run and taking the

proper steps as soon as possible.

1. Inform yourself

Every anti-corruption strategy begins
with good information. What consti-
tutes corruption? Where does it occur
and what forms can it take? What risks
are you running as a result? What meas-
ures can you take to prevent it? The bet-
ter informed you are, the less likely you
are to experience problems.

In Switzerland

This brochure offers an introduction to

the problem of corruption in interna-

tional business transactions.

e If you wish to learn more about the
international community’s efforts to

fight corruption in international busi-
ness transactions or about the OECD’s
anti-corruption convention, please
contact the State Secretariat for Eco-
nomic Affairs (SECO).

If you are interested in knowing more
about the general legal situation in
Switzerland, contact the Federal Of-
fice of Justice.

Finally, the Federal Department of
Foreign Affairs will answer your ques-
tions regarding the information and
support available from Swiss diplo-
matic representations abroad.

The Swiss Business Federation (econo-
miesuisse) and the Swiss branch of the
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International Chamber of Commerce
(ICC Switzerland) have long-standing
experience with regard to the prob-
lem of corruption.

e Switzerland Global Enterprise (S-GE)
has a wealth of information on the
different markets.

e The leading NGO in the fight against
corruption, Transparency Internation-
al, also present in Switzerland, may
also provide useful additional infor-
mation.

e The PRME Business Integrity Action
Center at HTW Chur specialises in ef-
fective prevention measures and
training against corruption that are
also directly aimed at small and medi-
um sized enterprises (SME).

The addresses of all of these organisa-
tions appear at the end of this bro-
chure.

Preparing your company requires suffi-
cient understanding of the prevailing
situation in the foreign country in ques-
tion and the rules governing business in
that country. In addition to the informa-
tion on countries available on the SECO
website, helpful information may be ob-
tained from the chambers of commerce.
You will find the addresses for the
chambers of commerce and specific or-
ganisations in each country in the ‘Infor-
mation on countries’ section of the
SECO website.

Several other organisations offer free ac-
cess to useful information for business
conducted in foreign markets. Of par-
ticular note are the sites available from
the World Bank (www.doingbusiness.
org) and the internet portal www.busi-
ness-anti-corruption.com focussing on
information to help businesses prevent
corruption in certain countries. Trans-
parency International also publishes an
annual survey on the level of corruption
in approximately 180 countries (www.
transparency.org).

Various organisations offer concrete
solutions, such as the International
Chamber of Commerce (ICC) with its
‘Corporate Practices Manual’, Transpar-
ency International with its ‘Business
Principles for Countering Bribery’ and
HTW Chur with its ‘Lutter efficacement
contre les risques de corruption’ [Effec-
tively combating the risks of corruption
- available in French, German and Italian
only] as well as the internet portal
www.business-anti-corruption.com.

Another online resource comes from the
United Nations Global Compact and the
United Nations Office on Drugs and
Crime: a learning tool comprising six
interactive modules designed to build
comprehension of the provisions of the
United Nations Convention against Cor-
ruption as applied to the private sector,
in particular. You can access this learn-
ing tool online at the following address:
www.thefightagainstcorruption.org/.


file:///D:\Seaside%20Translation\Clients\AST\Project%2080\www.doingbusiness.org
file:///D:\Seaside%20Translation\Clients\AST\Project%2080\www.doingbusiness.org
http://www.business-anti-corruption.com
http://www.business-anti-corruption.com
http://www.transparency.org
http://www.transparency.org
http://www.business-anti-corruption.com
http://thefightagainstcorruption.org/

On site

Familiarise yourself with the local legal
system and customs. The tasks of Swiss
diplomatic representations abroad (em-
bassies, ‘Swiss Business Hubs'"®, consu-
lates or offices of the Swiss Develop-
ment Cooperation) include monitoring
developments on site and supporting
Swiss businesses with information about
local conditions and practices. If neces-
sary, you will be referred to suitable ad-
visors; a chamber of commerce is one
example.

2. Take appropriate measures

The prevention and detection of trans-
national corruption require solid, explicit
and visible support and commitment
from the highest levels of management
concerning programmes or measures
for internal monitoring, ethics and com-
pliance in order to prevent and detect
transnational corruption (‘tone from the
top’).

Anti-corruption measures may vary con-
siderably in form and scope. However, it
is important that they be tailored to the
size and structure of your company, as
well as to the country and business do-
mains in question. Thus, a small compa-
ny whose director controls all of its inner
workings can be content with a much
simpler policy than a multinational en-
terprise that employs thousands of peo-

What concrete action can you take? | 27

ple in multiple locations around the
globe.

When devising your anti-corruption
strategy, be sure to take the following
points into account:

Organisational measures

e Ensure transparent business process-
es. Document and keep records of
procedures and archive them.

e Ensure that every employee’s compe-
tencies are clearly specified in his or
her job description.

e |dentify activities and jobs that face
particular risks of becoming involved
in corruption. By applying the princi-
ple of dual control, and by requiring
the counter-signature of commit-
ments, the risks can be reduced.

e Add an integrity clause to your con-
tracts (e.g., orders and employment
contracts).

e Particular due diligence has to be ap-
plied for the selection and assignment
of local agents.

Measures relating to staff and

management

e Make your employees aware of
the problems and consequences of
corruption through training sessions
and presentations and/or online tools
(E-learning).

10 A network of Swiss Business Hubs was established by Switzerland Global Enterprise in order to help Swiss companies
operating abroad (https://www.s-ge.com/en/swiss-business-hubs).


https://www.s-ge.com/en/swiss-business-hubs
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e Provide special training, if necessary,
to your employees who are particu-
larly at risk. Job rotation can reduce
the risk of corruption.

e Draw up and distribute a checklist
compiling typical signs of corrupt ac-
tivities.

e Establish a point of contact (an indi-
vidual, an email address, a phone line,
etc.) that enables employees to report
sources of problems or suspicions of
corruption without risk of reprisal,
and which can provide helpful advice.
It is important that the problems and
suspicions of corruption then be
passed on to the highest manage-
ment levels.

Supervisory measures

e The best intentions are of little use if
they are not properly implemented
and efficiently supervised.

e Conduct regular tests and random in-
spections to ensure compliance with
internal directives and contractual and
accounting provisions. The results of
these tests should then be brought to
the attention of the governing bodies.

e Test your employees’ level of under-
standing regarding corruption to as-
sess areas of weakness and gaps in
knowledge. Mandatory, company-in-
ternal training sessions for all employ-
ees should be implemented.

e Evaluate problems that arise and any
incidences of bribery in a systematic
manner and make revisions where
necessary. Compile a list of the most

efficient solutions (best practices).

e Your anti-corruption system should be
subject to regular external audits to
help you implement the best possible
solutions that are tailored to your
company.

3. Code of conduct to combat
corruption

3.1 Develop a code of conduct to
combat corruption

Many internationally operating Swiss
companies have already decided to in-
troduce an anti-corruption code of con-
duct. Such a code has several advan-
tages: employees are made aware of the
problem of corruption and its conse-
quences; they receive guidance on how
to recognise corruption in good time
and how to fight it. Moreover, your
company’s business partners and clients
as well as the general public perceive
your company to be reliable and trust-
worthy.

Content

By adopting an anti-corruption code of
conduct, a company undertakes to act
with integrity and to fight against cor-
ruption. A code of conduct encompass-
es general principles, rules of conduct
to prevent corruption from arising and
instructions on how to proceed in an
actual situation involving corruption. It
serves as a reference point for mana-
gers and employees within the compa-
ny. More important than its length are
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its core messages, which can include
the following:

¢ The stance of the company’s manage-
ment regarding corruption and the in-
volvement and role of its employees.

e The basic principles of the compa-
ny’s relations to third parties (agents,
clients, and suppliers).

e The company’s mechanism through
which corruption or suspected cor-
ruption can be reported.

e The definition of advantages that may
be permitted (e.g., small gifts up to a
certain value).

e The principles of handling conflicts of
interest.

e The sanctions incurred by disregard-
ing the code of conduct.

An anti-corruption code can be part of
the company’s overall code of conduct
or be drafted as a separate set of regula-
tions in its own right.

Tools

The following tools may help you imple-

ment an effective anti-corruption code

of conduct:

e One helpful and practical tool is the
OECD Good Practice Guidance on
Internal Controls, Ethics and Com-
pliance found in Annex Il of the Rec-
ommendation of the Council for Fur-
ther Combating Bribery of Foreign

Public Officials in International Busi-
ness Transactions of 26 November
2009." This guide is also written for
small and medium-sized enterprises
(SME) operating abroad and, among
other things, seeks to improve the ef-
ficiency of anti-corruption  pro-
grammes and measures. It does not
contain any legally binding directives
and can be used freely by any compa-
ny. This flexibility allows companies to
adapt their monitoring systems based
on the specific circumstances under
which they operate (size and legal sta-
tus, geographic area of operation,
sector, etc.).

In concrete terms, it is recommended

that companies:

1) construct their internal monitoring
procedures and their ethics and
compliance programmes on the ba-
sis of a risk evaluation and that it be
regularly re-examined, renewed and
adapted to the circumstances where
necessary.

2) adopt an unequivocal anti-corrup-
tion policy, with resolute and vo-
cal support from management both
within and outside the company.

3) properly inform executives and ar-
range courses for internal and exter-
nal employees (agents, etc.) in order
to ensure that compliance measures
are being followed and applied.

11 OECD, Good Practice Guidance on Internal Controls, Ethics and Compliance (Annex II) of 26 November 2009.

https://www.oecd.org/daf/anti-bribery/44884389.pdf


https://www.oecd.org/daf/anti-bribery/44884389.pdf

4) plan out a disciplinary procedure
that will be rigorously applied in the
event of violations of internal direc-
tives.

5) allow for company employees and
business partners to make reports (in
good faith, based on reasonable sus-
picions and confidentially if possible)
to an internal authority regarding
breaches of the law, ethics or profes-
sional standards taking place within
the company.

The OECD Good Practice Guidance is
also aimed at employer organisations and
professional associations, which also play
a crucial role in terms of prevention. Their
support for companies must include con-
ducting informational sessions and train-
ing courses, as well as providing advice
on specific questions regarding the appli-
cation of due diligence.

e The International Chamber of
Commerce (ICC) Rules on Combat-
ing Corruption' provide a self-dis-
ciplinary method for companies and
contain a series of elements to include
in an anti-corruption programme,
among other resources.

e The NGO Transparency International’s
publication entitled ‘Business princi-

-
N
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ples for countering bribery — Small
and Medium Enterprise (SME) Edi-
tion"'? (French version adapted for
Switzerland by Transparency Inter-
national Switzerland) can provide in-
valuable advice for implementing an
anti-corruption programme for your
company.

The HTW Chur publication ‘Lutter
efficacement contre les risques de
corruption — Stratégies pour les en-
treprises internationales [Effective-
ly combating the risks of corrup-
tion - Strategies for international
companies]'** contains concrete busi-
ness recommendations for Swiss SME
operating on an international scale to
prevent corruption.

The international standard ISO 37001
on anti-bribery management sys-
tems' is a tool for combating bribery
whose aim is to help companies (and
other organisations) prevent, detect
and manage problems of corruption
within the context of their business. It
contains a series of monitoring mea-
sures and means that allow compa-
nies to implement an anti-bribery
management system.

International Chamber of Commerce (ICC), ICC Rules on Combating Corruption, 2011 Edition (https://iccwbo.org/

global-issues-trends/responsible-business/combatting-corruption/)

-
w

Transparency International Switzerland, Business Principles for Countering Bribery - Small and Medium Enterprise (SME)

Edition, 2008 and 2010, available at: http:/files.transparency.org/content/download/159/639/file/2008_

BusinessPrinciplesSME_EN.pdf and

https:/transparency.ch/wp-content/uploads/2017/08/2011_Principes_de_conduite_fr.pdf

14 Becker K., Hauser C. et Kronthaler F., Lutter efficacement contre les risques de corruption — Stratégies pour les
entreprises internationales, HTW Chur Verlag, Coire, 2012 : www.sife.ch/anti-korruption.

15 1SO 37001 — Anti-bribery management systems (https://www.iso.org/iso-37001-anti-bribery-management.html)


https://iccwbo.org/global-issues-trends/responsible-business/combatting-corruption/
https://iccwbo.org/global-issues-trends/responsible-business/combatting-corruption/
http://files.transparency.org/content/download/159/639/file/2008_BusinessPrinciplesSME_EN.pdf
http://files.transparency.org/content/download/159/639/file/2008_BusinessPrinciplesSME_EN.pdf
https://transparency.ch/wp-content/uploads/2017/08/2011_Principes_de_conduite_fr.pdf
http://www.sife.ch/anti-korruption
https://www.iso.org/iso-37001-anti-bribery-management.html
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3.2 Implementation of an anti-cor-
ruption code of conduct

Even more important than the code of
conduct is its application. Manage-
ment’s main responsibility is to ensure
that all company employees comport
themselves honestly. In concrete terms,
this means that it is obligated to rigor-
ously oppose all corruption and to act
clearly and with credibility in this re-
spect. Efficient measures to prevent cor-
ruption can only be applied to opera-
tional processes once this condition has
been met.

The critical importance of the compa-
ny's message is also confirmed by the
HTW Chur study mentioned above:
bribery occurs with much less frequency
in companies whose management bod-
ies actively establish it as a problem, in-
ternally and externally, and send explicit
signals to demonstrate that any un-
der-the-table payment or gift will nei-
ther be made nor be tolerated in any
form whatsoever.

Make sure that your employees and
those representing your company know
the code and understand the company’s
anti-corruption policy. By signing a writ-
ten agreement, your employees under-
take to act responsibly in accordance
with the code. Regular information ses-
sions, combined with the monitoring of
practices and adaptations when neces-
sary keeps the code up-to-date and ef-
fective.

«A company under-
takes to act with
integrity by adopting an
anticorruption code of
conduct.»

4. In a real-life scenario

The information gathered and the pre-
ventive measures already in place will
help you properly evaluate the situation
in a real-life scenario. If necessary, seek
help, because as a representative of the
company, you will bear the final respon-
sibility.

Evaluate the situation

With the help of a checklist, give your
employees the means to detect bribery
issues in time and to take the necessary
action.

Checklist of warning signs

A checklist will help you to ensure early
detection of bribery within your compa-
ny, either involving a local partner or a
foreign authority. When one or several
indications are observed, employees
must identify the risk and report it.
These indications include, in particular:

Depending on the country and
business sector
e Certain countries involve a high risk of

corruption'®

16 For more on this subject, see the Corruption Perceptions Index (CPI) published each year by the NGO Transparency

International (http://www.transparency.org/research/cpi)


http://www.transparency.org/research/cpi

e Certain business sectors such as pub-
lic procurements, real estate and con-
struction projects involve higher risks
of corruption

On an organisational level

¢ Insufficient management and moni-
toring abilities

e Poorly defined skills and responsibilities

e An inventory that’s managed using
approximation

On an operational level

e Significant irregularities or delays in
operational reports

e Significant, unjustified gaps in opera-
tional planning

e Weaknesses in the purchasing process

Regarding finances

e Opaque accounting, poorly kept
books and irregularities in financial or
audit reports

e An overstated budget with respect to
future business and unfounded mod-
ifications to the budget or invoicing

e Unusual short- or long-term spending

e Commissions that are exaggerated
and/or paid in cash

e Commissions paid in a different coun-
try from that in which the economic
business takes place

Regarding personnel

e Non-compliance with internal direc-
tives

e Disproportionate salaries and provi-
sions
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e lavish lifestyle, personal dependen-
cies and favouritism

Apply disciplinary sanctions

If unethical or illegal conduct should be
reported, the disciplinary sanctions
called for in the code of conduct must
be applied by company management in
a consistent and proportionate manner.
The situation must then be evaluated
and the faults leading to such behaviour
corrected.

Seek help

If your company’s experience or re-
sources are insufficient for handling a
corruption incident, why not seek coun-
sel and support?

Specifically, you can ask for help from a
lawyer, your professional association or
the competent chamber of commerce.

Where a competitor has engaged in
bribery or a foreign civil servant has so-
licited bribes, in particular, you may be
advised to contact the local Swiss diplo-
matic representation, which will exam-
ine the possibility of an intervention by
local authorities.

Furthermore, since the summer of 2015,
the Federal Office of Police fedpol has
provided an online platform through
which people can directly and anony-
mously report potential reprehensible
behaviour linked to corruption. The re-
porter’s anonymity is guaranteed
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(https://www.fedpol.admin.ch/fedpol/
en/home/kriminalitaet/korruption.html).

Be aware of your responsibilities

As a manager of the company, it is your
responsibility to be actively involved in
the fight against corruption and to make
the right choices for success. Conduct
your business abroad in accordance with
the law starting now in order to avoid
extremely harmful implications for you
and for your company.


https://www.fedpol.admin.ch/fedpol/en/home/kriminalitaet/korruption.html
https://www.fedpol.admin.ch/fedpol/en/home/kriminalitaet/korruption.html
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Additional information and contacts

You can find the most recent version of this brochure on the SECO website:
www.seco.admin.ch/seco/en/home.html > Foreign trade & Economic Cooperation
> Fight against corruption

Legal framework

Swiss law

e Swiss Criminal Code (SCC)

e Corruption (Art. 322t to 322decies)
https://Awww.admin.ch/opc/en/classified-compilation/19370083/201701010000/
311.0.pdf

e http://www.admin.ch/ch/f/rs/3/311.0.fr.pdf

e Corporate criminal liability, Art. 102:
https://Awww.admin.ch/opc/en/classified-compilation/19370083/201701010000/
311.0.pdf

International anti-corruption agreements

e OECD Convention on the fight against the bribery of foreign public officials in
international business transactions (1997):
http://www.oecd.org/corruption/oecdantibriberyconvention.htm
http://www.oecd.org (topics > Bribery and corruption > Bribery in international
business)

e Council of Europe Criminal Law Convention on Corruption (1999):
http://Awww.coe.int (Rule of law > Corruption - GRECO > Documents >
Legal instruments)

¢ United Nations Convention against Corruption (2003):
http://www.unodc.org/unodc/en/corruption/tools_and_publications/
UN-convention-against-corruption.html


https://www.seco.admin.ch/seco/en/home/Aussenwirtschaftspolitik_Wirtschaftliche_Zusammenarbeit/Wirtschaftsbeziehungen/Korruptionsbekaempfung/Informationen_fuer_Unternehmen.html
https://www.admin.ch/opc/en/classified-compilation/19370083/201701010000/311.0.pdf
https://www.admin.ch/opc/en/classified-compilation/19370083/201701010000/311.0.pdf
http://www.admin.ch/ch/f/rs/3/311.0.fr.pdf
https://www.admin.ch/opc/en/classified-compilation/19370083/201701010000/311.0.pdf
https://www.admin.ch/opc/en/classified-compilation/19370083/201701010000/311.0.pdf
http://www.oecd.org/corruption/oecdantibriberyconvention.htm
http://www.oecd.org
http://www.coe.int
http://www.unodc.org/unodc/en/corruption/tools_and_publications/UN-convention-against-corruption.html
http://www.unodc.org/unodc/en/corruption/tools_and_publications/UN-convention-against-corruption.html

36 | Additional information and contacts

Contacts

Publisher:

State Secretariat for Economic Affairs (SECO)
International Investments and Multinational Enterprises Unit
Holzikofenweg 36

CH - 3003 Berne

Tel. +41 (0)58 463 12 75

Fax +41 (0)58 463 18 94

AFIN@seco.admin.ch

https://www.seco.admin.ch/seco/en/home.html
(Foreign trade & Economic Cooperation > Fight against corruption)

Other contacts at SECO:

e For information on countries: (Foreign trade & Economic Cooperation > Economic
Relations > Information on countries)

e For cooperation on economic development: (Foreign trade & Economic Coopera-
tion > Economic Cooperation and Development)

Swiss Federal Office of Justice (FOJ)
International Criminal Law Unit
Bundesrain 20

CH-3003 Berne

Tel. +41 (0)58 466 08 40
info@bj.admin.ch
https://www.bj.admin.ch


mailto:INFB@seco.admin.ch
http://www.seco.admin.ch/
https://www.seco.admin.ch/seco/en/home/Aussenwirtschaftspolitik_Wirtschaftliche_Zusammenarbeit/Wirtschaftsbeziehungen/laenderinformationen.html
https://www.seco.admin.ch/seco/en/home/Aussenwirtschaftspolitik_Wirtschaftliche_Zusammenarbeit/Wirtschaftliche_Zusammenarbeit_Entwicklung.html
mailto:info@bj.admin.ch

Additional information and contacts

Federal Department of Foreign Affairs (FDFA)
Sectoral Foreign Politics Division

Economic Affairs Section

Bundesgasse 28

CH-3003 Berne

Tel. + 41 (0)58 461 19 73

Fax + 41 (0)58 464 90 72
pd-asa-finanz-wirtschaft@eda.admin.ch
https://www.eda.admin.ch

economiesuisse

Swiss Business Federation
Hegibachstrasse 47

Post Box

CH-8032 Zurich

Tel. +41 (0)44 421 35 35

Fax +41 (0)44 421 34 34
info@economiesuisse.ch
www.economiesuisse.ch/en
http://www.economiesuisse.ch/

Transparency International Switzerland
Schanzeneckstrasse 25

Post Box

CH-3001 Berne

Tel. +41 (0)31 382 3550
info@transparency.ch
http://www.transparency.ch
http://www.transparency.org
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mailto:info@economiesuisse.ch
http://www.economiesuisse.ch/
http://www.economiesuisse.ch/
mailto:info@transparency.ch
http://www.transparency.ch
http://www.transparency.org
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Switzerland Global Enterprise (S-GE)
Stampfenbachstrasse 85

CH-8006 Zurich

Tel. +41 (0)44 365 51 51

Fax +41 (0)44 365 52 21

info@s-ge.ch

http://www.s-ge.com
http://www.s-ge.com/

ICC Switzerland
Hegibachstrasse 47

CH-8032 Zurich

Tel. +41 (0)44 421 34 50

Fax +41 (0)44 421 34 89
info@icc-switzerland.ch
http://www.icc-switzerland.ch

PRME Business Integrity Action Center
University of Applied Sciences HTW Chur
Comercialstrasse 22

CH-7000 Chur

Tel. +41 (0)81 286 39 24

Fax +41 (0)81 286 39 51
integrity@htwchur.ch
www.htwchur.ch/en_integrity

The ICC has provided several recommendations for the fight against
corruption:
http://www.iccwbo.org/advocacy-codes-and-rules/areas-of-work/
corporate-responsibility-and-anti-corruption/fighting-corruption/

Other links mentioned in the brochure:
www.doingbusiness.org
www.business-anti-corruption.com
www.thefightagainstcorruption.org
www.doingbusinesswithoutbribery.com


http://www.s-ge.com/
http://www.s-ge.com/
http://www.icc-switzerland.ch/
http://www.iccwbo.org/advocacy-codes-and-rules/areas-of-work/corporate-responsibility-and-anti-corruption/fighting-corruption/
http://www.iccwbo.org/advocacy-codes-and-rules/areas-of-work/corporate-responsibility-and-anti-corruption/fighting-corruption/
http://francais.doingbusiness.org/
http://www.business-anti-corruption.com/
http://www.thefightagainstcorruption.org/
http://www.doingbusinesswithoutbribery.com/







