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Report of the Court on the development of performane indicators
for the International Criminal Court

Introduction

1. The Assembly of States Partidms requested the ICC to “[...] intensify its effoto develop
gualitative and quantitative indicators that wouddlow the Court to demonstrate better its
achievements and needs, as well as allowing SPatdies to assess the Court’s performance in a more
strategic manner®.

2. The Court already includes detailed performanceacatdrs in its annual draft Programme
Budget, and reports on these annually to State#ePRan its Programme Performance Repdtit it is
generally accepted that the current system doepmwtde a clear picture of the Court’s performance
over time in key areas that are seen as critigat§success.

3. During 2015 the Court has worked with the assisgtanfcapro bonoexternal consultant, the
Open Society Justice Initiative (“*OSJI"), to deyela more appropriate methodological approach to the
development of performance indicators for the ingtn as a whole, by identifying a limited number
of key issues which might be regarded as critical the assessment of the institution’s overall
performance, and developing a plan for the intti@lection of relevant data on the basis of whioé t
Court could progressively develop specific targagainst which performance could be measured.

4, The purpose of the new approach is to allow bo¢hGburt and its stakeholders to assess the
progress made by the institution over time in teghshe efficiency, effectiveness, productivity and
quality of its work. This involves the selectionafimited number of specific indicators relatimgkiey
areas of the Court’s functions, the establishménmt loasic set of initial data as a basis for conspar
over time and — once that initial data has beeleci®d — the development by the Court of approgriat
performance standards or targets for the future.

5. For the time being the focus of work by the Cowrs lheen on the development of Court-wide
indicators. Once sufficient progress has been médéher work is likely to be needed on the

development of additional performance indicatofiecéing specific functions of the main organs. The
Office of the Prosecutor has already developed reerge performance measurement framework of
interrelated indicators in its updated StrategiariP?|IThe Judiciary and Registry will be examining in

due course what additional indicators might be el at the organ level to supplement the Court-
wide indicators, which are the focus of the remaimaf this report.

6. It is important to underline that this report setd the point that the ICC has so far reached in
the development of performance indicators, which reuire further development and consolidation
over the period ahead. The Court’s objective & stage has been to establish an initial set anpiat
court-wide indicators for which supporting dataiher readily available or could be collected with
substantial new resource requirements, as a h@asas$essing the viability and reliability of thaskc
methodology before attempting to extend the rarigedicators further. It therefore represents wiork
progress, which will require further developmenttia light of experience.

Court-wide performance indicators

7. The major features of proceedings before the IG&vigde the obvious basis for a set of high-
level strategic court-wide performance indicatdmrsdiscussions with OSJI, the Court identified the
following four key goals as critical for assessthg performance of the ICC as a whole:

(&) The Court’s proceedings are expeditious, fair aaddparent at every stage;

(b)  The ICC's leadership and management are effective;

! In the following “ASP” or “Assembly”.

2|CC-ASP/13/Res.5, 17 December 2014, Annex |, p&is).

% See for the latest “Report on activities and paogne performance of the International Criminal €dar the year 2014,
ICC-ASP/14/8, 4 May 2015.

4 SeeOffice of the Prosecutor: Strategic plan 2016-20C8C-ASP/14/22, 21 August 2015, p. 24.



(c) The ICC ensures adequate security for its workluding protection of those at risk from
involvement with the Court; and

(d)  Victims have adequate access to the Cdurt.

8. These high-level factors cannot be measured irabstract. Instead, a number of key Court-
wide and organ-specific activities need to be iiiet which contribute to the achievement of these
goals. Measuring and reporting on these activiiesthe results they produce will provide data rded
to evaluate the Court’s performance in these craceas.

9. The Court has limited its initial selection of Cbwide indicators to issues which are
essentially under the control of the institutioself. Issues which rely heavily on external fact@.g.
number of referrals by States, number of arredéesed; extent of judicial or other cooperation by
external partners and stakeholders in judicial @edings; number of relevant agreements signed with
external stakeholders) have for now been excluded this initiative and will be considered at aelat
stage. It follows that the four key goals aboverads the first two major categories of goals in the
Court’s Strategic Plan (Judicial and Prosecutodak] Managerialj.The third category (Cooperation
and Support) will be considered at a later stage.

Translation of Court-wide performance goals into sgcific criteria

10. Although many national judicial bodies apply penf@nce management systems, the
methodologies used are often difficult to applytre ICC, given its relatively limited number of eas
and the diversity of underlying country situatiors. particular, the common national practice of
assessing average performance levels across anangeer of cases is of limited value at the ICC, at
least at its current stage of development. Forlaimieasons, specific performance benchmarks
developed at the national level will often be inaygiate in the ICC context. The experience of pbthe
international courts and tribunals may be morevaeig but even here there may be institution-specif
factors which make direct comparisons difficult.

11. The Court has attempted to identify mainly quaakifé indicators which stakeholders will
recognise as reflecting key aspects of the Copsatformance, and which can be measured over time.
Relevant data for this exercise will be collectashf the beginning of 2016 onwards. Where directly
comparable data is available from previous yearsit provide a further basis for comparison with
future performance.

12. It should also be noted that, while the Court hast at this stage tried to develop specific
indicators for external factors that can affecpi#sformance, these factors unavoidably remairvagie
when evaluating performance on issues which ar@ seselargely under the Court’'s control. In
particular, the duration of cases is directly affelcnot only by the quality and efficiency of theu®t's
work, but also by a wide range of external factors.

13. The fact that the Court currently operates in eigjfferent country situations with differing
operational, logistic and security-related chalkeshgenders external benchmarking more difficult for
the Judiciary, the Office of the Prosecutor andRlegistry (the latter providing field-specific sems
through its field offices, witness protection, uies’ support, etc.). External factors such as local
security conditions and the cooperation of local embernational partners can have a substantiahainp
on results-based performance and may vary significérom one situation to another.

“The Court is fair, expeditious and transparent atevery stage”

14. Legal proceedings inside and outside the courtr@aoencentral to the ICC's work. The first
Court-wide performance indicator addresses this eativity from the first appearance of an accused
through pre-trial proceedings, the actual trial @my final appeals and reparations proceedings. All
four Organs of the Couftcontribute to a) expeditiousness, b) fairness apdransparency of
proceedings.

® The first two key factors were also identifiedkay performance goals based on the experiencénef atternational tribunals.
® See the Court’s Strategic Plan 2013-2017 (updalte2D15) at: http://www.icc-cpi.int/iccdocs/regigtStrategic_Plan_2013-
2017__update_Jul_2015.pdf

” See art. 34 of the Rome Statute: the Presideheythtee judicial Divisions; the Office of the Peoator; and the Registry.



(@)

The expeditiousness of proceedings

15. The expeditiousness of proceedings is not onlyafrihe central rights of an accused (article
67(1)(c) of the Rome Statute) but is also an olibgawhich the Trial Chamber is required to observe
at all times (article 64(2) of the Rome Statdt&). addition, ensuring expeditious proceedings is a
function of the Court’s efficiency and effectivere#t the same time, the speed of a trial needseto
balanced by fairness — proceedings can only basisa the parties’ rights (and in particular thoke
the accused) allow.

16. The duration of cases, past and present, is apkaticoncern of the Court’s stakeholders and is
widely seen as an indicator of the Court’s ovezfficiency and effectiveness.

Determining the duration of a case in phases

17. The likely duration of a case is affected by a namif factors such as:
(@ the number of accused persons

(b) their position(s) within a political or military &rarchy

(c) the number and nature of the charges

(d)  the volume of evidence and likely number of witresss

(e) the complexity of the legal and factual argument®Iived

)] whether the case raises significant novel legaiviential issues

(g) the geographical scope of the case (localised tensive)

(h)  the scale of the victim communities affected.

18. These and any other relevant factors (eg expecteelsl of cooperation, or local security
conditions affecting the availability of withess@svictim representation) need to be taken int@ant

in any assessment of the duration of individuaksa3 aken together, they also amount to criteria fo
assessing the relative complexity of a case, whidlkely to affect the overall resource needstaf t
parties and participants as well as those of eisg&tetgistry services and Chambers legal support.

19. While recognising the need for a case-by-case agprobased on the above factors, an
estimatedength of various procedural phases (pre-triadl fpreparation; prosecution phase; defence
phase; appeal; etc.) could be established for eash as a guide to planning, and as a benchmark
against which to assess the actual progress ofea The phases will, where applicable, includecadbr
estimate of the number of hearing days, based ®@expected number of witnesses per party and other
issues requiring courtroom time (e.g. general tmanagement; status conferences). Taken together,
these phases can provide working assumptions @tfikbly overall duration per case. If and where
delays are incurred vis-a-vis the benchmarks betréasons for such delays can be documented and
help the Court both to explain the reasons for gharin the progress of a case, and also over time t
develop improved ways of managing such contingancie

20. The Court’s long-term aim is therefore to establishsed on past experience and the factors
identified above, an expected duration for the etag@f each new case against which actual
performance can be measured and variations acabdiote As a first step, data from earlier years
needs to be analysed and data on the progressrehtgases needs to be collected. The Court will
commence this data collection and analysis frombtginning of 2016, with the aim of developing a
solid methodology for estimating the duration ofreant and future cases. The intention is to report
progress to States in early 2017 on the basis effilst year's comprehensive data covering in
particular the time taken:

(&) between initial appearance and confirmation of gaahearing;
(b)  between confirmation of charges and start of hggulmase;

(c) between the end of trial hearings and the issuahtiee judgment pursuant to article 74 of the
Rome Statute;

8 A similar obligation rests on the Appeals Chanthesugh Rule 149 of the Rules of Procedure anddhdd.



(b)

(©

(d)

(d)  between the judgment pursuant to article 74 of Rwene Statute and, where appropriate,
sentencing and reparations decisions pursuantitbear75 and 76 of the Rome Statute;

(e) between the closing date for appeals submissiothshemnappeal judgment pursuant to article 81
of the Rome Statute.

21. The eventual performance indicator would therefwe

(&) The degree of variance from the expected durationof each major procedural phase per
case, based on an assessment of the complexityhef tase and the number of defendants.

22. In addition, given that the duration of a trialtisavily dependent on the time taken for the

examination of individual withesses, data on thi also be collected and analysed in 2016 with the

aim, at a minimum, of publishing data on the avertigme per witness examined together with an

explanation of any general or case-specific devatats underlying changes in this average form year
to year.

Chambers’ reaction time on filings

23. Also influenced by the criterion of complexity, neospecific factors can be identified where
actual performance can be measured against setsaxich will be developed over time. An obvious
issue during judicial proceedings would be the agerdeliberation time taken by Chambers from the
final submission on an issue raised by the pattiéssuing a decision:

(a) Formal requests (eg extension of time limits/ padgéemits);
(b)  Routine matters (e.g. witness protection; provisioal release; victim participation); and

(c) Exceptional/complex matters (e.g. admission of adibnal evidence; jurisdiction;
admissibility; complex procedural issues).

24. This categorisation is potentially applicable togedural stages in all three judicial divisions,
including interlocutory appeals. Collection of nedat data will begin as soon as feasible in 201& T
Court is acutely aware that the categorisationeirms of complexity and systematic mapping of
relevant data will require careful preparation andlysis of live data within the Judiciary. Mearfirig
measurement may therefore only become possibléattrastage in 2016.

Use of the courtroom

25. Availability of courtrooms and supporting Registoourtroom staff directly affects the
expeditiousness of proceedings. Ideally, a casbdrrial hearing phase would have unrestrictety dai
access to a courtroom. However, for 2016 at ldastet will be significant resource constraints on
courtroom support. It will therefore be all the mamportant that the available courtroom days sthoul
be used as fully and efficiently as possible, thoigsues such as the logistics of witness avaitgbil
means that 100% usage will never be realisticathyievable. In 2016 the utilisation rate of avaiiabl
courtroom time will be closely monitored, with aewi to setting appropriate targets for subsequent
years.

Registry services that contribute to the expedstimss of proceedings

26. Performance indicators for the Registry flow frais function as a neutral service provider for
the Court. The volume of services provided is depahon the case-related needs of OTP, Defence,
victims’ representatives and the Judiciary. GemhgrdRegistry performance can be measured as
follows:

(& Volume of service delivered versus requested; and
(b)  Quality of services in line with standards (or leveof satisfaction)?

27. Given the range and complexity of the Registry isexvinvolved, it has not been possible so far
to develop tools for monitoring performance, butkvon this will continue during 2016 in developing
Registry-specific performance indicators. However the purposes of Court-wide indicators of

° Provided resource constraints do not hamper sepriavision.



expeditiousness two aspects of relevant Registripeance can be identified, and will be measured
from the beginning of 2016:

(@) time lapse between the crystallisation of a suspéstright to legal representation and the
assignment/appointment of counsel;

(b)  adherence to timelines from Chambers for Registryidmissions in the proceedings.
The fairness of proceedings

28. Fairness lies at the heart of criminal proceedimggther at national or international level, but
it is inherently difficult to measure. The obligatito safeguard the fairness of ICC proceedingsitie
the first place with the Judiciay However, the Office of the Prosecutor also hasiéais obligations
(see, for instance, article 54 of the Rome Statat®) the Registry plays an essential supporting rol
regarding fairness as a neutral service providexlitparties and participants to the proceedindgse T
speed, quality and comprehensiveness of thesetReggsvices can be measured.

29. While fairness of proceedings cannot be directhasueed, some potential indicators may be

identified:

@ % of fingings by Chambers confirming fair trial vio lations pursuant to motions of the
parties;

(b) % of grounds of appeals successfully arguing fairrtal violations in Chamber decisions or
judgments.

30. In addition, possible measures of effectivenessfaindess ofRegistry services directly relating
to the means of the accused or the Office of tlwsdtutor could be measured as folldtvs:

(a) Percentage of judicial findings confirming comptairby the parties to the Court as regards
service delivery.

Transparency of proceedings

31. Article 64(7) of the Rome Statute stipulates tha&ttrial shall be held in public. This is mirrored
in article 67(1) as one of the accused’'s fundanteriggnts. Only in special — exceptional —
circumstances may the Court depart from this gétegal principle®®

32. Another aspect of transparency of proceedingsdsatitessibility of Court-related information
and documentation to the public. The activitieshaf Prosecutor and relevant orders and decisions of
the Chambers require an adequate amount of putidisaibility so that the wider public can folloveth
Court’s activities and judicial decisions from pm@hary examination to the final verdict and beyond
(think of reparations).

33. General indicators of public transparency could be:

(@ Overall percentage of filings and judicial decisios that are kept confidential rather than
made public.

(b)  Overall percentage of courtroom time spent in conflential hearings or closed sessions.

34. In due course, further indicators could be devedopeflecting the public information and
outreach activities of the Court.

“The ICC’s leadership and management are effective”

35. Effective management is also a key issue for theurCoespecially given the complex
governance structure established in the Rome 8tdiftective management therefore constitutes the

10 Articles 64(2), 81(1)(b)(iv) of the Rome Statute.

™ This includes potential defence complaints agad&P on fairness grounds (eg disclosure, exculpatdormation, etc.) and
vice versa

21t is noted that regarding a number of grievarspezific to the defence and Registry services|dbal review will be in the
competence of the Presidency; for this reasonhénfollowing the term ‘the Court’ is used to congeriboth Chambers and
Presidency, as appropriate.

13 See articles 64(7)"%sentence, 68(2) of the Rome Statute



second overarching category of goals in the Co@trategic Plan? In the exercise of their respective
mandates, effective communication and cooperatetwden the three main organs of the Court on
topics of common concern, clear service level ageds, a solid risk management system and
effective strategic planning are just some essdati¢ors that need to be constantly monitored.

36. The Court’s performance in these areas is mainbiuated through its reporting to external
governance bodies such as the ASP, the CBF, dtakeYork and Hague Working Group facilitations
of States Parties. Further work by the Court wi#l beeded to establish to what extent separate
performance indicators in areas like these areraldsi As an immediate starting-point, however, the
Court intends to measure its performance in twascé particular concern to States Parties:

(@ Gender and regional balance: tracking of both factes in the overall staffing and in
recruitment processes;

(b)  Annual rate of approved budget implementation by ogan, accompanied by explanation of
significant variances.

37. On b)itis important to note that forward budggtand expenditure forecasting remain subject
to the impact of unforeseen investigative, judiciatase developments, so that year-end variamees a
always to be expected.

“Security, including protection of those at risk from involvement with the
Court”

38.  Security is an important indicator since it is edise for the effective operation of the Court and
is one of the key items in the Court’s risk managetnstrategic planning and day-to-day operatidns a
headquarters and in the field. The Court has otitiga to protect not only its own staff but also to
ensure the safety of victims, witnesses and otlvesmay be at risk because of their involvemenhwit
the ICC. The Court has to constantly monitor hoskgievolve, often in response to the specific risk
levels of the situations it handles on its dock@tcountry security situations, etc. Relevant
performance indicators always have to be measugaingt the number of witnesses in Court
protection programmes at any given time. Relevadgiicators are:

(@ % of security incidents with witnesses, staff or iformation that led to actual harm
compared to the total amount of incidents

(b)  For the incidents that led to actual harm, % due tathe Court’s error.

“Victims have adequate access to the Court”

39. Victims’ access to the Court's proceedings at mdifferent stages and in a variety of different
manners including reparations, where appropriatene of the Court’'s most prominent distinguishing
features. Due to the sheer number of victims ofsntaigninality, expectation management is a crucial
element of the Court’'s communication strategy. Sitie application to participate as a victim in ICC
proceedings is a matter of personal choice, ambientially affected by a wider range of external
factors beyond the Court’s control, it is difficuth design a meaningful indicator of the Court’s
performance. However some indication of how far@uweirt is successfully facilitating victims’ access
to the proceedings can be measured as follows:

(&) Average time lapse per case between application and decision on acceptance or
otherwise, also considering the number of participéng victims per case

(b) Percentage of affected populations that are reacheth practice through the Court’s
outreach activities or others involved (e.g. assisg NGOs, Trust Fund for Victims).

40. In particular the latter has to be measured agaéliestmount of dedicated resources the Court
will be able to deploy both at Headquarters anthanfield, which in turn depends on the budgetary
situation of the Court in 2016 and thereafter.

14 See above.



Organ-specific indicators

41. A number of essential Judiciary-specific indicatarge already included in the Court-wide
performance indicators abqvsince fairness and expeditiousness are two maivermriof the
Judiciary’s work. Further organ-specific indicatarsuld be developed, for instance relating to the
Presidency-led ‘lessons learnt’ process or workfiowprovements in Chambers leading to a higher
output. However, the definition of these will requfurther work, and will also be influenced by the
degree to which Court-wide performance indicatoitsturn out to work in practice.

42. The Office of the Prosecutor has developed a gementformance measurement framework of
interrelated indicators. As part of the developmehits new Strategic Plan (2016-2018jhe OTP
identified altogether 14 indicators that cover {herformance areas over which it has sufficient
control’® The implementatior{information collection, frequency of reporting,aévation of results
and the alignment with the Court’s performance reépg system is being presently undertaken so that
measurement can start in 2016.

43. Mindful of the fact that the Registry is an impaltservice provider to the entirety of the Court
and all parties and participants to the proceedipggormance here needs to be measured regarding:

(@ Quantity of specific services: whether Registryeaiol meet the demand adequately;
(b)  Quality of services: whether appropriate standands(e.g. response time for VWS)

44. While some of the Court’s overarching performanuegidators include elements of Registry-
specific services, more detailed performance indisafor the Registry would need to relate to s=wi
performed by each of its Sections. Since many e$e¢hservices carry out back-office functions, they
are not visible in the Court-wide scheme of invgsive, prosecutorial and judicial activities, ety
are essential for the Court’s effective and effitifunctioning (e.g. IT and information management;
facilities management; human resources; Budgegrfcia).

45. In conclusion, while all three major Organs of @urt are in the process of further elaborating
their own sets of performance indicators, furtherkwon these will be needed, also taking account of
experience gained in measuring the initial Coudenindicators set out in this paper.

Next steps

46. The Court's aim is to develop over time a comprehenset of performance indicators as
outlined above at both the Court-wide and the omgatific levels, on the basis of which the Court
would declare its targets and justify deviatiormirthem.

47. As the first step in this process, the Court intetwl create a generic framework covering the
potential Court-wide indicators outlined above, avitere possible to start collecting relevant data w
effect from the beginning of 2016. As indicated liear existing data from earlier years, where
available, will also be analysed as an additiomai®for comparison over time.

48. The Court will report on progress to the"gession of the Assembly of States Parties. Data fo
2016 on the initial Court-wide indicators will beade available to States Parties in the early mariths
2017.

15 Office of the Prosecutor: Strategic plan 2016-2008C-ASP/14/22, 21 August 2015.
18 |bid., p. 24.



